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RECOMMENDED DECISION AND ORDER ON REMAND

. PROCEDURAL HISTORY

On Jduly 21, 1999, | issued a Recommended Decision and Order in this case which had been
brought under the “whistleblower” employee protection provisions of Section 405 of the Surface
Trangportation Assistance Act of 1982 (“STAA” or “the Act”), 49 U.S. C. § 31105 (formerly 49
U.S.C. app. § 2305), and the applicable regulations at 29 C.F.R. Part 1978. The Act protects
employees who report violations of commercid motor vehicle safety rules or who refuse to operate
vehiclesin violation of thoserules.

On March 29, 2000, the Administrative Review Board, (“ARB” or “the Board”), remanded the



meatter for further consgderation. The Board affirmed my findings of ligbility, that Roadway violated the
STAA, and affirmed my order of reingtatement. The Board remanded the matter for consideration of
the award of back pay, stating that Roadway did not sustain its burden of proving that Johnson did not
use due diligence in pursuing suitable employment or that the Burlington truck driver position he
declined to accept was substantidly equivaent to histruck driver position with Roadway. The Board
directed me to determine when and if Johnson's back pay entitlement was tolled and the benefits,
medica expenses, vacation pay and holiday pay to which Johnson is entitled.

Il. LAW OF THE CASE OR MANDATE RULE!

Asapreliminary matter, the mandate of the Adminigrative Review Board (the “Board”) must
be ascertained. Inits“Conclusion”, the Board stated it affirmed the award of back pay and benefits
and was remanding the matter “to the AL Jto recdculate the back pay award and Johnson' s entitlement
to other benefits discussed in Part 111 D of thisdecison.” (Decision and Order of Remand (“D& OR”)).
In section 111 B, regarding back pay, the Board found that Roadway failed to prove either that
comparable jobs were available or that Johnson failed to exercise due diligence in finding substantialy
equivaent and otherwise suitable employment. 1t also found Roadway did not prove Johnson failed to
exercise due diligence in mitigating his damages when he declined a position with Burlington Truck
Lines. (D&OR at 15). The Board further found athough the burden had not shifted to him because of
the employer’ sfailure of proof, Johnson had, in any case, demongtrated he had exercised reasonable
diligence. (D&OR at 16 n. 14).

The Board then stated, “[I]n light of our concluson that Johnson’s refusdl to take the Burlington
Truck Linesjob did not terminate his entitlement to back pay, it is necessary to remand this case to the
ALJto determineif or when Johnson's back pay entitlement wastolled.” (D& OR a 17)(emphasis
added). It observed reingatement would toll the running of the back pay entitlement. Findly, the
Board wrote, “[T]he ALJ should also determine whether the discharge by Landstar Poole affects back
pay entittement.”? (D&OR at 17).

The complainant’s counsdl argued, in aMotion in Limine, that the Board' s remand does not

1 The "mandate rule," i. e, the duty of lower court to follow what has been decided by the higher court at an earlier
stage of the litigation, is a specific application of the doctrine commonly known as the law of the case. Fed. Rules App. Proc.
Rule 41(a), City of Cleveland, Ohio v. Federal Power Commission, 561 F.2d 344 (DC 1977). The“law of the case” doctrine
applies within administrative agencies. When the Board has ruled on a question of law, the doctrine binds an administrative law
judge acting after aremand of the case. Stephenson v. NASA, ARB Case No. 98-025 (July 18, 2000); see e.g., Ruud v.
Westinghouse Hanford Co., No 1988-ERA-33, ALJRD& O on Remand, Dec. 8, 1988, at 5.

2 \While theideal time and vehicle for clarifying the Board's mandate may have been on a Petition for Reconsideration
or by amotion for recall of its mandate, at least one scholar has observed that the matter may be resolved upon “appeal from the
judgment rendered after completion of the proceedings from which the case was remanded.” James Wm Moore, M OORE'S
FEDERAL PRACTICE, Val. 1B, Section 0.404[10] (1988).
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alow Roadway a second bite at the gpple, i.e., to introduce new evidence that “substantially
equivaent” jobs were available and therefore the testimony of witnesses from Yedlow Freight Systems,
Inc., and USF Holland should not be permitted. He argued the remand permits only a mathematica
caculation of back pay and a determination “when tolling of back pay occurred” based upon the
existing record.

In response, the employer argued that its offered testimony “fdls squardly within the
Adminigrative Review Board' s remand order. . .” Roadway referred to the Board' s “if and when”
tolling language and correctly stated that a resolution of the tolling issue includes a determination
whether it establishes that comparable jobs were available. 1t logicaly deduces that neither the
adminigrative law judge nor the Board considered the matter subsequent to the complainant’srefusal to
accept the Burlington offer and thus Roadway is not getting “two hites at the apple.”

In my humble opinion, the Board’s D& OR alows room for both interpretations. The matter
must be resolved by examining the “law of the cass” doctrine and the Board' s language.

“Thelaw of the casg’ or “mandate’ doctrineis that:

[a] decison on an issue of law made at one stage of a case becomes abinding
precedent to be followed in successive stages of the samelitigetion . . . it servesthe
dud purpose of: (1) protecting againg the agitation of settled issues; and (2) assuring
the obedience of inferior courts to the decisions of superior courts. . . after the law of
the case is determined by a superior court, the inferior court lacks authority to depart
from it, and any change must be made by the superior court that established it, or by a
court to whichit, in turn, owes obedience . . . When acaseis gppeaed and remanded,
the decision of the appellate court establishes the law of the case and it must be
followed by the tria court on remand . . .

James Wm Moore, MOORE' SFEDERAL PRACTICE, Vol. 1B, Section 0.404[4.-1-2] (1988). Moore
aso notes that “[O]nly such issues have actualy been decided, either explicitly, or by necessary
inference from the disposition, condtitute the law of the case.”® 1d. at 120, n. 15 and at 174.

“This*“mandate rule’ is sometimes described as part of the ingptly-named “law of the casg”’
doctrine.” Youghiogheny & Ohio Coal Co. v. Milliken, 200 F.3d 942, Case No. 98-4395 (6™ Cir.
Dec. 29, 1999)(Adminigtrative agencies are not free to ignore the mandate of afederd circuit court).
An appdlate court’ s mandate forecloses alower court or an agency only from revigiting issues thet the
appellate court actualy decided. See, Nguyen v. U.S,, 792 F.2d 1500, 1502 (9" Cir.
1986)(*“[A]lthough the mandate of an appellate court forecloses the lower court from reconsidering

%in light of my opinion below that the Board' s comments concerning Johnson'’ s efforts to rejoin the workforce are
dicta, one must ask whether such dicta can fall within this* necessary inference” rule.

-3-



meatters determined in the appelate court, it leaves to the [lower] court any issue not expressly or

impliedly disposed of on apped.”)

The second prong of the mandate doctrine, i.e., assuring the obedience of inferior courts to the
decisions of superior courts, isreadily resolvable, as| only wish to carry out the Board' s directions.
The second, i.e., protecting againgt the agitation of settled issues, is more problematical because it
depends on an interpretation of what the Board ordered.

In analyzing whether or not Johnson' s rgiection of the Burlington job offer, in May 1995, tolled
his entitlement to back pay, both the Board and | necessarily had to consder whether Roadway had
proven the complainant’s mitigation efforts through the end of May 1995 were unsatisfactory. | went
no further in my initid Recommended Decision and Order (*“RD& Q). The Board looked beyond the
Burlington evidence and invited me to determine whether or not Johnson’s discharge from Landstar
Poole, on March 7, 1998, because he violated company policy affected his back pay entitlement.
However, the Board did not explicitly address the many intervening job offers Johnson declined, hislay
offs or the employments from which he resgned between May 31, 1995 and the date of the hearing, in
May 1999.* Thus, considering “if or when” Johnson’s entitlement to back pay tolled, would not
“agitate settled issues’ but would resolve matters not considered by ether judicia body, aswell as
follow the Board' s explicit direction. Moreover, the Board explicitly invited the taking of new
evidence. It wrotethat it was unaware whether Roadway had reinstated Johnson as | had directed and
observed that such reingtatement would toll his entitlement to back pay. Moreover, the record contains
no post-hearing evidence. Thus, new evidence is necessarily required to fill this void between May of
1995 when Johnson declined the job offer from Burlington and the date of the complainant’s
reingtatement, August 2, 1999. (TR 19).°

Finaly, Roadway itsdlf agreed, a the hearing, that it only sought to introduce post-Burlington
(or post May 31, 1995) evidence.

In concluson, | determinethat it is appropriate, under the Board' s ruling, for meto receive and
consder both evidence of record and new evidence concerning when and if the complainant’s
entitlement to back pay ceased.

4 Infootnote 14, D&OR, the Board referred to evidence of record establishing Johnson satisfied the reasonable
diligence test, such as frequently contacting his union business agent, applying with unionized Y ellow Freight Systems, checking
want ads, calling al over the country, taking jobs outside the trucking industry, and looking for non-union trucking jobs. The
Board observed these efforts demonstrated his “* continuing commitment to be a member of the work force.”” However, since the
Board held that Roadway had not met its burden and since the issue of “when and if” the entitlement was tolled was not
resolved, these comments concerning Johnson's efforts are likely mere dicta.

5 The following abbreviations are used for reference within this opinion: JX- Joint Exhibits, CX- Claimant’s Exhibit;
DX-Director’s Exhibit; EX- Employer’s Exhibit; TR- Hearing Transcript; Dep.- Deposition.
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1. HEARING TESTIMONY

1. Danny Johnson

Johnson started working at Chieftain Truck Lines on March 11, 1999 and he voluntarily |eft
Chieftain on May 28, 1999 to work for Saturn. (TR 30-31; CX A). Johnson worked for Saturn from
May 28, 1999 through July 25, 1999. (TR 32). Johnson testified that he left Chieftain to work at
Saturn because Saturn paid more money. (TR 36). At Saturn, Johnson earned $1200 per week for
four days of work. (TR 36). Johnson was employed by Pro Truckers, (Professonal Drivers), not
Saturn, but was assigned to Saturn. (TR 37-38).° A mgority of the runs for Saturn were from Florida
back to Spring Hill, Tennessee. (TR 36). Johnson was domiciled in Spring Hill, Tennessee. (TR 37).
Johnson would leave on Sunday and come home on Thursday. (TR 41). At Saturn, Johnson had to
hook up his equipment and perform pre-trip ingpections. (TR 46). When Johnson performed bid runs
for Roadway from Chicago Heights, he did not hook up his equipment, Roadway hired employees to
hook up the equipment. (TR 46-47). OnaDidtrict bid for Roadway, Johnson would have to hook his
traller. (TR 49). Johnson testified that he could have driven for Pro Truckers on runs that would have
dlowed him to be home every night. (TR 38). Johnson did not choose the routes thet allowed him to
be home every night becauise he made more money if he was on the road longer. (TR 39). Through
Professiona Drivers, Johnson had medica insurance, but no pension plan and no dentd insurance. (TR
40). Johnson testified that Professional Drivers paid more in mileage and had better benefits. (TR 42).
Chieftain did not offer any medica insurance. (TR 43). Johnson testified that Chieftain had one week
vacation and Professiond Drivers offered two weeks vacation. (TR 44). Johnson left employment
with Saturn to return to Roadway. He Started at Roadway on August 2, 1999. (TR 32). After he
was reingtated at Roadway, Johnson received $11,930 in back pay. (TR 45).

Mr. Johnson testified as arebuttal witness. (TR 293). Mr. Johnson testified that Jm Harding
was aroad driver and Union Steward for Roadway in 1995. (TR 294). Mr. Johnson’s Business
Agent with Loca 710 in 1995 was Bob Faco. Mr. Johnson spoke with Mr. Falco when he was
terminated in 1995. (TR 294). When Mr. Johnson was on adigtrict bid for Roadway, he was home
every day and had Saturday off work. (TR 298-299). In asix month period on a satellite bid, Mr.
Johnson had to stay in amotel gpproximately three nights. Mr. Johnson was on the digtrict satellite bid
for oneyear. (TR 299). On the satdlite bid, Mr. Johnson was not required to hand unload freight.
Mr. Johnson lived a St. John, Indiana, which is twenty miles from Chicago Heights, when he was on

6 Accordi ng to the W-2, the official name of the employer is Professional Drivers. (TR 39).
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the satdllite bid. (TR 301). At the time of the hearing, Mr. Johnson was on a deeper team bid and was
able to choose his co-driver. (TR 302). Prior to histermination in March of 1995, Mr. Johnson
tetified that he was able to hold every bid he sdected. (TR 306).

Under the Centrd States Pension Fund, covering driversin Nashville, drivers are not able to
retire with 25 years of service. (TR 306). When hefirst was hired by Roadway, Mr. Johnson worked
out of Nashville and was amember of Loca 480 for fiveyears. (TR 307). Mr. Johnson testified that
sarvice a Loca 710 adriver could retire after 25 years of service a any age and receive hisfull
penson. However, the Centrd States Pension Fund did not offer the same benefit. (TR 309). Mr.
Johnson tedtified that Jm Harding was a Union Steward, and was not a Business Agent in 1995. (TR
310).

When Mr. Johnson was on the satdllite bid, he was digible for acdl on Sunday starting a
10:00 am. (TR 310). Mr. Johnson worked on Sunday satellite bid in November of 1994 until he was
terminate in March of 1995. (TR 313). Prior to November of 1994, he worked on adigtrict bid. (TR
313). When Mr. Johnson worked the Lincoln to Omaha bid he was home every other night. (TR
317). Mr. Johnson testified that he would be called for another run eight hours after he came into the
termind. (TR 318). Mr. Johnson testified that he was able to get his preference in bids, the Lincoln to
Omaharun. (TR 319). On Sunday satdllite bids, Mr. Johnson would occasionally have to drop and
hook. (TR 321). At thetime of the hearing, Mr. Johnson was working on the deeper team and would
be on arun from two to five days away from home. (TR 323). On the deegper team, Mr. Johnson gets
three and a half and then two and a haf days off before he goes back out again. (TR 324).

2. Michad lwanaga

Mr. Iwanagais employed by Consolidated Freightways, (“ Consolidated”), and has worked for
Consolidated for twenty years. (TR 54). Mr. Iwanaga worked as a Dispatch Operations Manager for
eight years. He manages and oversees dl of the over-the-road drivers that work inside the Chicago
land area. (TR 54). Mr. lwanagais respongble for personnd issues with the drivers and isresponsible
for hiring. (TR 55). Consolidated is alessthan truckload carrier, (“LTL”), operating throughout 43
gates, Mexico and Canada. (TR 55). Consolidated has various terminals in the Midwest area,
including its Chicago termind, which is fifteen miles from Roadway’ s Chicago termind. (TR 55-56).
Consolidated offersits drivers bid runs, based on seniority, and extra board pogitions. (TR 56-57).
The bid runslast for sx months. The collective bargaining agreement designates 60 percent to bid runs.
(TR57). On bid runs, employees are home every night. (TR 57). The remaining 40 percent are
overnight runs. The extra board runs are for drivers who do not have abid. The extraboard runs are
on acontinuous rotation, first in first out basis. (TR 58). About 40 percent of the bid runs have “meet
and turn operations,” where they meet another driver half way and exchange equipment. (TR 64-65).
Consolidated driversrarely handle freight and the drivers are represented by aunion. (TR 65-66).
Consolidated is a party to the National Master Freight Agreement and the drivers are member of the
Local 710 Dispatchers. (TR 66). Consolidated and Roadway are governed by the same contract. (TR
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67).

Mr. Iwanagatestified that from 1995 through 1999, Consolidated was hiring over the road
drivers a the Chicago facility. Mr. Iwanagatedtified that Consolidated has been continuoudy hiring
snce January of 1993, when he started at his current postion. (TR 67). Mr. lwanaga testified that
Consolidated has more openings than qudified candidates. (TR 67). From 1995 to 1999, jobs were
advertised in the newspaper, by radio, banners on trailers, flyers, posters, job fairs, and posted ads at
truck stops. (TR 68). Applicants could apply by phone, with an 800 number, or in person at a
Consolidated facility. (TR 69). Consolidated requires new employeesto have aClass A CDL with
doubles, a hazardous materia's endorsements, and one-year driving experience or have graduated from
acertified driving school. Mr. lwanagatestified that from 1995 until 1997, Consolidated required five
years of doubles experience. Mr. Iwanaga testified that he has hired aformer Roadway employee who
had been terminated for excessive absenteaism. (TR 70).

Consolidated hired gpproximately six driversin 1995. (TR 80). Consolidated hasfive
terminadsin the Chicago area. (TR 81-82). Mr. Iwanaga testified that a mgority of those hired in
1995 went to the CGlI termind. (TR 83). Mr. lwanagatestified that depending on “luck of the draw,”
extra board drivers may start and finish work out of the facility in the same day or may have to spend
the night on theroad. (TR 84). An extraboard driver does not know exactly when and where he will
work. (TR 85). Mr. Iwanaga agreed that typicaly anew hire at Consolidated works on the extra
board. (TR 86). An extraboard driver a the bottom of the seniority list can be cdled to fill inon a
deegper team, which trave al over the country. (TR 86). Mr. Iwanagatestified that it normally tekes a
year to two years before adriver can achieve abid run. (TR 87-88). The bid is dependent on
seniority. (TR 89). Consolidated does not have any bid runsthat dlow driversto be off on Saturday
and Sunday. (TR 90). Under the collective bargaining agreement, new drivers have a 30-day
probationary period. (TR 91). In 1995, anew hire made 75 percent of the April 6, 1994 rate. (TR
95). A driver a Consolidated for the first two years would not earn as much as a driver who had
worked with Consolidated for more than two years. (TR 96). Under the collective bargaining
agreement, an extra board driver could be on the road for more than two nights without coming home.
(TR 98). However, Consolidated’ s policy, in the last year or two, is not to have a driver out more than
one night away from home. (TR 98, 101).

3. Richard Hopkins

Mr. Hopkins has worked for U.S.F. Holland, (“USF’) for fourteen years and has been the
Director of Termina Operations for two years. (TR 103). Mr. Hopkinsis responsgble for the day to
day operations of the Northwest region. Prior to being Director of Termina Operations, Mr. Hopkins
was the Terminal Manager in Chicago and was respongible for hiring. (TR 104). USF isaregiond
carier in the Midwest and Centrad Southern Region. (TR 104). USF hasthree terminalsin the
Chicago areg, onein Danville, onein Lincoln and onein Sdem. (TR 105). USF shighway drivers
move freight from termind to termind. Approximately sixty percent of highway drivers are bid
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positions. (TR 106). Sixty percent of the bid runs stay one night and return the next day, the remaining
bids would return the same day. (TR 107). Under USF s open board, adriver dispatched on Sunday
night would return by Friday night. (TR 107).

USF city drivers were responsible for local pick up and delivery operations. City driversdid
not work weekends and were home every night. USF s highway drivers handle freight in twenty
percent of their tours. (TR 110-111). City drivers handle freight daily. City drivers are paid on an
hourly rate and highway drivers work a combination of an hourly rate and mileege rate. An average
highway driver earns approximately ten percent more than acity driver. (TR 111-112). City and
highway drivers may trandfer to different positions. The drivers are represented by aunion. (TR 112).
USF agreed to dl of the provisions of the National Motor Freight Agreement. USF was part of the
Nationd Motor Freight Agreement from 1994 until 1998. (TR 113).

Mr. Hopkins testified that USF was hiring highway and city drivers from 1995 through 1999 at
al of USF slocations. USF advertised with newspaper ads, postings at truck stops, and would hire
though thelocal union. (TR 113). USF required its drivers to be twenty-one years old, with a CDL
and Haz Mat endorsement, and 100,000 miles of driving experience. (TR 114). Hiring was approved
by the Termina Managers. (TR 114). Mr. Hopkins was a Terminal Manager in Chicago from 1996 to
1998. (TR 114-115). Asaterminal manager, Mr. Hopkins would consider employees who had been
terminated for excessve absenteaism. (TR 115). The Chicago and Whedling termind had only city
drivers. (TR 117). Where USF had a highway and city domicile, the drivers could trandfer into either
position. USF maintained seniority lists of city or highway drivers hired between May of 1995 and
August of 1999 at its various locations. (TR 117-121).

Mr. Hopkins testified that anewly hired road driver would be entered as an over-the-board
driver and would not be able to obtain a bid for approximately two years. (TR 122). Mr. Hopkins
agreed that the job duties of acity driver are markedly different from the duties of aroad driver. (TR
123). The bids are sdlected in order of seniority. (TR 126). USF s equipment isinterchangeable
between the highway and the city. Mr. Hopkins last worked with Roadway Expressin 1986. (TR
127). USF has no road drivers based in Chicago. Until the fall of 1999, the closest termind to the
Chicago Heights area with road drivers was based in Milwaukee or Rockford. Rockford is 100 miles
from Chicago Heights, Illinois. (TR 130). Mr. Hopkins testified that he would hire adriver living in the
Chicago Heights area as long as he could get to Danville within acouple of hours. (TR 131). When
USF hiresanew road driver, the driver goes to the bottom of the seniority lit, regardiess of the
driver’s experience with other companies. (TR 132). A new driver would be paid 75 percent of the
April 4, 1995 wage. (TR 133). The pay for anew driver would be lower for the first two years.

If adriver wants to switch locations, he has to quit and become anew hire and lose seniority.
(TR 136-137). An open board driver does not know where he is going on a predictable basis and
does not know when he will be home. (TR 137). USF hasterminals which give work calsthreeto
four hours in advance of the driver’stimeto report. (TR 141). USF sdispatch is consigtent, nightly
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between 8:00 and 11:00 p.m. (TR141).

4. Thomas Forrest

Mr. Forrest is employed by Roadway and has worked as a Labor Relations Manager for the
Midwest division for oneyear. (TR 148-149). Mr. Forrest isaliaison between the company and
unionsin Indiana, lowaand Illinois and negotiates contracts and prepares grievances. (TR 149). The
duties of Roadway’ s drivers are very smilar with the duties of USF s highway drivers and
Consolidated' s road drivers. Roadway requires drivers to hook their own sets at a non-domicile post
or aclosed termind. Bid drivers dso would have to hook their own freight.” (TR 150). Over the road
drivers, on arare occasion, are required to handle the freight. (TR 151). On bid runs, adriver could
be away from home from one day to four days, depending onthebid. (TR 152). Onabid run, a
driver could be on the road for three nights. (TR 155). A didtrict bid driver could be sent out to other
dispatches once they reached their initid destination. (TR 156). On adigtrict bid run, the driver would
be on the road for no more than one night. (TR 157).

Roadway’ s vacation pay was based on seniority. (TR 157). The maximum vacation isfive
weeks with twenty years of seniority. (TR 158). Employees are required to take the first three weeks
of vacation and Roadway will pay if an employee does not take the fourth and fifth weeks of vacation.
(TR 158). Employees must work sixty percent of the year, with 187 tours of duty, to earn vacation
time. The vacation time must be used in the next year, or it isforfeited. (TR 159). Mr. Forrest agreed
that had Mr. Johnson received back pay for the entire time he was not working a Roadway, Mr.
Johnson would have been credited with having earned the vacation time. (TR 164). Employees are
given ten paid holidays per year as part of their regular weekly compensation. If the driver works the
holiday, they get an extrafour hours of straight time pay. (TR 166-167). Normaly, Roadway does not
work on holidays. Thirty to forty drivers, out of 450, receive holiday pay. (TR 167).

Mr. Forrest testified that Jm Harding was a business agent for Locd 710, and formdly wasa
union steward. Mr. Harding represented road boards for Local 710, Roadway Express, Y ellow
Freight, ABF and possibly Holland and he may have represented Consolidated Freightways. (TR 183-
184). Loca 710 had other business agents other than Mr. Harding. (TR 188). Mr. Forrest would
contact Mr. Harding to find job applicants. (TR 185). Mr. Harding passed away in November of
1999. Mr. Harding told Mr. Forrest that Mr. Johnson had not contacted him anytime after his
discharge looking for work inthe area. (TR 186).

Mr. Forrest testified that Mr. Johnson returned to work on August 2, 1999, but was not
compensated for that day. (TR 187). Mr. Forrest testified that it is Roadway’ s policy not to

! “Hooking their own freight” isto hook the tractor and trailers together. (TR 151).
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compensate drivers for physical and drug testing. Roadway compensates employees for training. (TR
188). Mr. Forrest testified that if Mr. Johnson was operating a satellite bid in 1995, it was possible that
he could have been home every night. (TR 191). Roadway’s bid drivers do not handle freight twenty
percent of thetime. (TR 192). Mr. Forrest does not recall if Mr. Johnson was 65 on the seniority lidt.
Mr. Forrest testified that in 1995 at the Chicago Heights area, there were around 400 road drivers.

(TR 193). A sadlite bid driver® would stay in amotel a couple of times a month and would rarely stay
two nightsinarow. (TR 197).

Mr. Forrest agreed that Roadway’ s extra board and bid runs are smilar to Consolidated
Freightways and USF Holland's. (TR 198-199). Mr. Forrest testified that Roadway drivers are not
frequently away from home for four or five nightsin arow. (TR 199-200).

5. Hugh T Roberts, Jr.

Mr. Roberts has worked for Yelow Freight Systems for twenty-two years. (TR 207). Mr.
Roberts has been the Manager of Labor Relations for the states of 11linois and Wisconsin for six years.
As amanager, Mr. Roberts negotiates |abor contracts, Sits on grievance panels, and provides |abor
assigance. In Chicago, Ydlow Freight employees participate in the 710 Collective Bargaining
Agreement, the same agreement in which Roadway participates. (TR 208-209). Ydlow Freightisa
party to the Master Freight Agreement. (TR 209). Mr. Roberts was Terminal Manager in Milwaukee
from 1981 through 1994 and was responsible for hiring. (TR 209). Yéelow Freight has over-the-road
driversin Chicago Ridge, lllinois and Naghwille. (TR 210). Ydlow Freight's Chicago Ridge termind is
about 12 to 15 miles from Roadway’ s Chicago Heightstermind. (TR 210). Ydlow Freight’s Chicago
Ridge termind operates with over the road drivers, some assigned to bid runs and some assigned to
extra board, and they have deeper teams. Sixty percent of therunsare bid runs. (TR 211). Some of
the bid runs alow the employees to be home every day. The average time adriver would be out on a
run istwo days. The contract dlows adriver to request to come home on his second dispatch. (TR
212).

Mr. Roberts testified that some new hires would get a chance to get on a bid run by the over the road
team operation. (TR 213).

The extra board list ranks and dispatches employees by seniority. Extraboard drivers do not
have a defined destination. A driver has two hoursto report for a digpatch on the extraboard. (TR
214). An extraboard driver may request to come home after the second dispatch. Drivers on extra
board and bid runs do not handle freight and occasiondly assemble equipment. (TR 216). Mr.
Roberts testified that snce mid-to-late 1994, Y dlow Freight has had more job openings than quaified
goplicants. (TR 217). Ydlow Freight was hiring over the road drivers at the Chicago Ridge termind in
1995. (TR 217-218). Ydlow Freight advertised job openings in the media, radio, ads in the Chicago

8 A satellite bid driver and adistrict bid run driver are the same position. (TR 198).
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and suburban newspaper, recruitment booths at truck tops, fliers, Teamster hdls, job fairs, a banner
and a billboard on 1-55 going into Chicago. (TR 218, 278). Jm Harding was a business agent from
Loca 710 between 1995 and 1999. (TR 218). Mr. Roberts does not recall ever discussing Mr.
Johnson with Mr. Harding. (TR 219). The Line Haul Manager has the authority to make hiring
decisons for over the road drivers,

Y dlow Freight maintains records of individuas who gpply for employment asdrivers. (TR
220). Yélow Freight does not have any record of Mr. Johnson having applied for employment from
1995 through 1999. (TR 222). Mr. Roberts did not personally review the records to determine
whether Mr. Johnson applied for employment. (TR 224). An employee at the Generd Office's
Human Resource Department, Pam Klockstein, checked the records and found no history of an
gpplication by Mr. Johnson. (TR 225). Applicant’sinformation is kept on acomputer program in the
ordinary course of business. (TR 227). Ms. Klockstein, as part of her normal duties, has access to the
gpplication information. (TR 227). Mr. Roberts does not have access to the application records. (TR
230). Mr. Roberts does not have hiring respongbility as a Labor Relations Manager. (TR 232).
However, Mr. Roberts calls the Human Resource Department to obtain information on other
employment matters. (TR 232-233). Mr. Roberts caled to have the employment records checked
within amonth of the hearing. (TR 239). Mr. Roberts has never found information from the Human
Resource Department inaccurate. (TR 240).

Mr. Roberts testified that the pension fund in Nashville hasreciprocity. (TR 244). For
example an employee participating in Loca 710 pension fund and Southern Region Penson Fund have
reciprocity. (TR 244-245). Teamster Union Fund 705 is not reciproca. A newly hired driver at
Y ellow Freight has a probationary period of 30 days and is place on the extra board for dispatch
purposes. (TR 245). New hiresreceive 75 percent of the current pay rate for one year. Mr. Roberts
tedtified that a employee with low seniority and making 75 percent of the pay rate, who is on a deeper
bid, can earn more than a senior employee on 100 percent compensation. (TR 246).

Mr. Roberts does not know if employeesin the Centra and Southern states can retire after 25
years and receive afull penson. (TR 249, 275). Under the old contract in affect in 1995 and 1996, a
new hire was paid 75 percent of the April 1994 rate. (TR 249-250). If an employee requests, the
employee can come home after two tours. (TR 251). An extraboard driver could be dispatched to go
anywherein the U.S. on a deeper team and does not have a choice if he does not want to run deeper
team. (TR 253). Mr. Robertstedtified that Y elow Freight advertised in Tribune and Northwest
Herdd. (TR 255). Mr. Roberts does not know if Yellow Freight advertised in the Chicago Tribunein
1995. (TR 255). During June, July, and August of 1995, Mr. Roberts testified that there were ads a
truck stops adverting openings for line haul drivers. Mr. Roberts agreed that it takes a new driver
gpproximately two years or longer to hold abid run. (TR 266). Yedlow Freight has bids where a
driver isback home every day. (TR 267). Yelow Freight does not offer routes, or satdllite bids, that
dlow adriver to be home every night. (TR 270). Mr. Roberts estimated that ten percent of Yellow
Freight drivers are back home on the sameday. (TR 270-271). Bid drivers have more of a set
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schedule of their runs, where extra board drivers do not know when they will be caled. If an extra
board driver is caled, heisrequired to report to work within two hours. (TR 274).

V. STIPULATIONS
The parties agree to, and | accept, the following stipulation of fact:

1. The 1995 average gross wages of the Roadway Express, Inc. driver immediately above and
the driver immediately below complainant on the March 23, 1995 Chicago arearoad drivers seniority
list was $5,155 monthly and $1,190 weekly.

2. The 1996 average gross wages of the Roadway Express, Inc. driver immediately above and
the driver immediately below complainant on the March 23, 1995 Chicago arearoad drivers seniority
list was $5,430 monthly and $1,253 weekly.

3. The 1997 average gross wages of the Roadway Express, Inc. driver immediately above and
the driver immediately below complainant on the March 23, 1995 Chicago arearoad drivers seniority
list was $5,261 monthly and $1,214 weekly.

4. The 1998 average gross wages of the Roadway Express, Inc. driver immediately above and
the driver immediately below complainant on the March 23, 1995 Chicago arearoad drivers seniority
list was $5,382 monthly and $1,242 weekly.

5. The 1999 average gross wages of the Roadway Express, Inc. driver immediately above and
the driver immediately below complainant on the March 23, 1995 Chicago arearoad drivers seniority
list was $5,681 monthly and $1,311 weekly.

6. Johnson earned interim wages at Arrowhead Congtruction, Celadon Trucking, EVI
Services, DOT Leasing, Aaron’s Limousine, Laura Stewart, Landstar Poole, TransState Lines, CRST,
DeKab Transportation, Chieftain, and Saturn totaling $46,982.

7. Had Johnson's employment with Roadway Express, Inc. continued after March 29, 1995,
he would have been entitled to the following vacation benefits pursuant to the applicable collective
bargaining agreement, if he had worked sixty percent of the total working days of his prior anniversary
year:

April 14, 1995 to April 13, 1996: 4 weeks

April 14, 1996 to April 13, 1997: 4 weeks
April 14, 1997 to April 13, 1998: 4 weeks
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April 14, 1998 to April 13, 1999: 30 days
April 14, 1999 to April 13, 2000: 30 days

8. Johnson did not take any vacation time from the date of reinstatement on August 2, 1999
through April 4, 2000.

9. Roadway employeesthat are entitled to four or five weeks of vacation may receive
compensation for the fourth and/or fifth weeks of vacation if they do not take the vacation days.
Roadway employees do not receive vacation pay in lieu of vacation for the first three weeks of
vacation. Employees who do not take earned vacation within the twelve month period subsequent to
the end of the anniversary year in which such vacation was earned forfeit entitlement to that vacation
time off and/or pay.

10. Compensation for the fourth and fifth weeks of vacation is computed on the basis of 1/52
of the employee’ s earnings for the twelve month period preceding the vacation period.

11. Under the collective bargaining agreement, Johnson would have been entitled to five days
of sck leave per contract year.

12. Sick leavethat is not used by March 31 of any contract year will be paid at the following
hourly rates, times eight hours per unused day:

April 1, 1995 to March 31, 1996 $17.73 per hour
April 1, 1996 to March 31, 1997 $18.08 per hour
April 1, 1997 to March 31, 1998 $18.48 per hour
April 1, 1998 to March 31, 1999 $18.75 per hour
April 1, 1999 to August 1, 1999 $18.75 per hour

13. Had Johnson's employment continued with Roadway after March 29, 1995, he would
have been entitled to ten paid holidays per year.

14. Employees receive holiday pay as part of their weekly compensation and is paid a eight
hours of graight time pay. Employees who work on aholiday receive four hours straight time pay in
addition to the holiday pay.

15. Had Johnson continued employment, Roadway would have made pension contributions:

April 1, 1995 to March 31, 1996: $20.60 per day or tour of duty, maximum $103.00 per
week

-13-



April 1, 1996 to March 31, 1997: $20.80 per day or tour of duty, maximum $114.00 per
week

April 1, 1997 to March 31, 1998: $25.60 per day or tour of duty, maximum $128.00 per
week

April 1, 1998 to March 31, 1999: $25.60 per day or tour of duty, maximum $128.00 per
week

April 1, 1999 to August 1, 1999: $28.00 per day or tour of duty, maximum $140.00 per
week

(IX A).
At the hearing, the parties agreed to the following:
16. Johnson was reingtated to his employment at Roadway on August 2, 1999. (TR 19).

17. In 1995, prior to his termination from Roadway, Johnson used dl five of his sick days and
dl of hisvecaiontime. (TR 327, 329).

18. Johnson was originally hired at Roadway on April 4, 1978. (TR 330).

V. DISCUSSION
1. Mitigation of Damages

The Board found that Johnson' s refusdl to take the Burlington Truck Lines job did not terminate
his entitlement to back pay, and remanded the case to this court to determine if or when Johnson's
back pay entitlement was tolled.

Once the compla nant establishes that he or she was terminated as aresult of unlawful
discrimination on the part of the employer, it becomes the employer’ s burden to prove by a
preponderance of the evidence that the employee did not exercise reasonable diligence in finding other
suitable employment. Timmons v. Franklin Electric Cooperative, ARB Case No. 97-141, ARB
D&O, dipop. At 11 (Dec. 1, 1998). See also Whedler v. Shyder Buick, Inc., 794 F.2d 1228, 1234
(7" Cir. 1986).

An employeeis only required to make a reasonable effort to mitigate damages, and is not held
to the highest sandard of diligence. This burden is not onerous, and does not mandate that the plaintiff
be successful in mitigating the damage. NLRB v. Ryder System, Inc., 983 F2d 705 (6™ Cir. 1993),
citing NLRB v. Westin Hotel, 758 F2d 1126,1130 (6" Cir. 1985). See also Intermodal Cartage
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Co. Ltd. v. Reich, 113 F.3d 1235 (6" Cir. 1997). The employer may prove that the complainant did
not mitigate damages by establishing that comparable jobs were available and that complainant failed to
make reasonable efforts to find substantially equivalent and otherwise suitable employment. Ass't
Sec’'y of Labor for Occupational Safety and Health and Johnny Landsdale Donna Lee .
Intermodal Cartage Co., Ltd., Case No. 94-STA-22, Sec'y Final Dec. and Ord., dip op. at 6-7,
July 26, 1995, Intermodal Cartage Co. Ltd. v. Reich, 113 F.3d 1235 (6" Cir. 1997). Seealso U.S
v. City of Chicago, 853 F.2d 572, 578 (7" Cir. 1988); Rasimas v. Michigan Dep’t of Mental
Health, 714 F.2d 614, 624 (6™ Cir., 1983)(employer may satisfy its burden only by establishing that
there were substantidly equivdent positions which were available and that the clamant failed to use
diligence in seeking such positions).

In order to sudtain its burden the employer must prove two eements. (1) that comparable jobs
were avallable; and (2) that complainant failed to make reasonable efforts to find substantialy
equivaent and otherwise suitable employment. At the hearing, the employer offered the testimony of
employees from various trucking companies who testified that the trucking companies were hiring
during the interim period that Johnson was not employed a Roadway. By this tesimony, the employer
attempts to establish, under the first prong, that substantialy equivaent jobs were available. A
subgtantialy equivaent job offers “virtualy identica promationa opportunities, compensation, job
respongbilities, working conditions and gatus” Rasimas v. Michigan Dep’t of Mental Health, 714
F.2d 614, 624 (6™ Cir. 1983).

Employees from Consolidated, U.S.F. Holland, and Y elow Freight dl testified to the
particulars of the available jobs. However, al agreed that regardiess of prior experience, anew
employee would start at the bottom of the seniority list and would have to work from one to two years
to achieve abid run. Furthermore, new employees were paid at alesser rate, seventy-five percent of
the April, 1994 rate. Johnson had worked at Roadway in excess of fifteen years when he was
terminated in 1995. He testified that he was able to hold the bids that he selected based on his
seniority. He aso tedtified that he held digtrict bids which alowed him to be home most nights.

Because Johnson would gtart at the bottom of the seniority list with employment at U.SF.
Holland, Consolidated, and Y ellow Freight, would be paid at alesser rate than more senior employees,
and was not able to select his preferred bid, | find that these jobs do not condtitute substantialy
equivaent employment. Furthermore, Richard Hopkins for U.S.F. Holland testified about its city driver
positions. | find thet the city driver positions are not substantialy equivaent because city drivers are
paid ten percent less than U.S.F. Holland' s highway drivers and Mr. Hopkins agreed that the job duties
are markedly different. (TR 123).

The employer argues that employment at U.S.F. Holland, Consolidated, and Y elow Freight
would condtitute substantialy equivdent employment. The employer cites Ford Motor Co. v. EEOC,
458 U.S. 219, 232-233 (1982), for the proposition that “the fact that Johnson would not have had the
seniority to hold his preferred bid when first employed by one of these carriers does not preclude the
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employment from being consdered substantialy equivaent employment.” However, in Ford Motor
Co., the court was addressing the stuation where an employer charged with unlawful discrimination
offers the clamant his’her job back. Id. at 232. The court stated that the charged employer need not
supplement the offer by retroactive seniority. However, the daimant remains entitled to full
compensation and retroactive seniority if he/lshewinsthe case. Id. a 233. Ford Motor Co. does not
address whether employment with other employers offering less seniority would condtitute subgtantialy
equivaent employment. Asdiscussed above, | find the jobs listed by the employer are not substantialy
equivaent because they did not offer “virtualy identical” compensation and datus. Rasimas v.
Michigan Dep't of Mental Health, 714 F.2d 614, 624 (6" Cir. 1983).

Even assuming that employment a U.S.F. Holland, Consolidated, and Y elow Freight
condtituted substantialy equivaent employment, the employer has not shown that Johnson did not make
reasonable efforts in finding substantialy equivaent employment. Mr. Roberts testified that as part of
itsnorma business practice, Yelow Freight's Human Resource Department maintains a record of
individuals who apply for employment.® Mr. Roberts called the Human Resource Department to
confirm that Mr. Johnson did not gpply for employment. Even assuming that Mr. Roberts testimony is
correct that Johnson did not apply for employment at Y dlow Freight, he is not held to the highest
gandard of diligence. The burden is not onerous, and does not mandate that the plaintiff be successful
in mitigating the damage. NLRB v. Ryder System, Inc., 983 F2d 705 (6™ Cir. 1993), citing NLRB v.
Westin Hotel, 758 F2d 1126,1130 (6™ Cir. 1985). See also Intermodal Cartage Co. Ltd. v. Reich,
113 F.3d 1235 (6" Cir. 1997). Assuming that the employer established that Johnson did not apply at
Y dlow Freight, the employer has not established that Johnson did not make reasonable effortsin
finding employment. From the Stipulations of facts, between 1995 and 1998, Johnson worked at
various jobs as adriver, laborer and truck driver for twelve different employers. | find that Johnson
made sufficient efforts to mitigate his damages and find other employment.

2. Tolling of Back Pay

The next issue is whether when Johnson |eft subsequent employment, Roadway’ s obligation for
back pay wastolled? A clamant who leaves hisjob for ajudtifiable reason does not forfet his right to
additional back pay. NLRB v. Ryder System, Inc., 983 F.2d 705, 714 (6™ Cir. 1993); Mastro
Plastics Corp., 136 NLRB 1342 (1962), enforced, 354 F2d 170 (2™ Cir. 1965). Because the Board
found the Burlington Truck Linesjob was not substantialy equivaent and did not toll the back pay
award, | must andyze Johnson's jobs subsequent to Burlington to determine whether Johnson was able
to leave the subsequent employment without tolling his back pay avard. The parties stipulated to the
following reasons why Johnson ended his employment with various employers.

° Although | permitted Mr. Roberts to testify about the employment records over a hearsay objection, | find the
testimony of little consequence because | ultimately find that Roadway has failed to establish that Johnson did not make
sufficient efforts to mitigate his damages.
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Arrowhead Construction Resigned because the company was broke.
Celadon Trucking Resigned to relocate South.

EVI Services Resigned because of work shortage.
DOT Leasing Resigned because of work shortage.
Aaon’'sLimousne Resigned because of work shortage.
Laura Stewart Resigned because not paid.

Landstar Poole Discharged.

TransState Lines Resigned because of stress and hours.
CRST Resigned because of job dispute
DeKab Transportation Lad off.

Chieftain© No reason given.

Saturn Reinstatement by Roadway.

| find that Mr. Johnson had jusdtifiable reasons for leaving his employment a Arrowhead
Congtruction, Ceadon Trucking, EVI Services, DOT Leasing, Aaron’s Limousine, and Laura Stewart.
| find that Mr. Johnson' s reasons for leaving work because he was not being paid, the companies had a
shortage of work, and he relocated, are legitimate reasons which do not toll the back pay award.

However, Mr. Johnson was terminated from his position at Landstar Poole.  Discharge from
interim employment will toll back pay liability only if the employee s misconduct was “gross’ or
“egregious”™ NLRB v. Ryder System, Inc., 983 F.2d 705 (6™ Cir. 1993), citing NLRB v. PIE
Nationwide, Inc., 923 F.2d 506, 513 (7" Cir. 1991). It isthe employer’s burden to prove that back
pay should betolled. Thurman v. Yellow Freight Systems, Inc., 90 F3d 1160, 1168 (1996), citing
Ryder at 712.*2 Furthermore, in order to mitigate damages, an employee needs to diligently seek
ubgtantidly equivaent employment during the interim period and must aso act reasonably to maintain
such employment. A failure to mitigate damages through the retention of employment will reduce the
employer’s back pay liability in that the back pay award will be reduced by no less an amount than that
which the complainant would have made had he remained in the interim employment throughout the
remainder of the back pay period. Only if the employee’ s misconduct is gross or egregious, or if it
conditutes awilful violation of the company rules, will termination resulting from such conduct serve to
toll the discriminating party’ s back pay liability. Cook v. Guardian Lubricants, Inc., 95 STA-43
(ARB May 30, 1997).

10" Johnson testified at the hearing that he left Chieftain to go to Saturn because Saturn offered better pay and benefits.
(TR 36, 42-44).

e Egregious’ is defined as extremely or remarkably bad; flagrant. BLACK’S LAW DICTIONARY, p. 534 (7th
Edition 1999).

2 |n Thurman v. Yellow Frei ght, the court found that the employee did not act intentionally when he drove a truck

under an overpass that wastoo low. Therefore, the employer did not establish the employee committed a gross or egregious
wrong.
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In Complainant’s Answers To Roadway’ s First Set of Interrogatories, Mr. Johnson stated that
from January 23, 1998 to March 7, 1998, he worked for Landstar Poole, Inc. asatruck driver. (IJX
13). Complainant asserted that he was terminated by Landstar Poole, Inc. over amisunderstanding
concerning hisdriving record. (JX 13-10).

Mr. Johnson testified at deposition on April 26, 1999. He testified that he was terminated by
Landstar Poole. Mr. Johnson stated that he alowed his cousin to back up histruck in a private parking
lot. He stated that the police came and found beer bottlesin the truck and arrested him for DUI.
Johnson gtated the DUI was not proven againgt him. (Dep. 93). Johnson testified that the police
thought his cousin was trying to run over the police car. Johnson explained that the beer bottlesin the
cab were from when he had the truck parked and he claimed to have drank the beer to relax and go to
deep. (Dep. 94). Johnson testified that the DUI charge was dropped. (Dep.94-95).

Mr. Johnson also discussed his termination at Landstar a the May 11, 1999 hearing. He
testified that he was terminated from Landstar Pooled because he permitted his cousin to drive his
truck. Mr. Johnson testified that the police showed up and his cousin jumped out from behind the
gteering whed and left Johnson. Johnson was taken to jal and charged with DUI.  Johnson was not
convicted of aDUI. Johnson tedtified that he should not have dlowed his cousin to drive the truck
because it was againgt Landstar’ s policy. (TR 79). Mr. Johnson stated his cousin wanted to back up
Landstar Pool€ struck. His cousin did not have acommercid driver’slicense. (TR 169). Mr.
Johnson stated that he later learned that it was against company policy to adlow someone eseto
operate histruck. (TR 170). Mr. Johnson testified that there were six beer bottles in the truck and that
he was on medication. (TR 170). The police became involved because they thought his cousin was
trying to run them over. (TR 171). Mr. Johnson stated his cousin was backing the truck down apublic
dreet into aprivate parking lot. (TR 174). Landstar terminated Johnson for violating company policy
for dlowing his cousin to back up the truck. (TR 175). Johnson testified that Landstar did not
terminate him for having beer bottlesin the cab. Johnson claimed that Landstar offered him hisjob
back. (TR 175).

Based on Johnson' s deposition and hearing testimony, | find sufficient evidence that his conduct
condtituted “gross’ or “egregious’ conduct sufficient to toll Roadway’s back pay liahility. | find that
Johnson's actions, dlowing his cousin to operate his truck, knowing that his cousin did not have a
commercid driver's license, was dangerous and could have resulted in injury to the public.
Furthermore, he violated Landstar’ s policy by permitting his cousin to drive the truck. Therefore,
because of the dangerous potentia of Johnson’s actions and his violation of company policy, | find his
conduct sufficient to condtitute “gross’ or “egregious’ and find Roadway’ s back pay liability was tolled
upon his discharge from Landstar.™®

13 | found Johnson's conduct and termination from L andstar “gross’ and “egregious’ sufficient to toll his backpay
liability. Assuming that Johnson’s conduct was not sufficient to toll back pay liability, under Cook v. Guardian Lubricants,
Inc., 95 STA-43 (ARB May 30, 1997), afailure to mitigate damages through the retention of employment will reduce the
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3. Back Pay Caculations

Back pay calculations must be reasonable and supported by the evidence of record, but need
not be rendered with “ unrealistic exactitude.”Cook v. Guardian Lubricants, Inc., 95-STA-43 (ARB
May 30, 1997). Back pay awards are, at best, gpproximate and any “uncertaintiesin determining what
an employee would have earned but for the discriminations should be resolved againgt the discriminating
employer.” Pettway v. American Cast Iron Pipe Co., Inc., 494 F.2d 211, 260-61 (5" Cir. 1974).
Although the parties stipulated to the wages of the driver immediately above and below Johnson on the
seniority ligt, the parties did not agree that the stipulated numbers should be used in caculating the back
pay awards. | use the stipulated wages of smilar employeesto cdculate Johnson's back pay award
because the wages of comparable employees mogt fairly reflects Johnson’s earning potentid, isthe least
speculative aternative method for caculating back pay, and accounts for any pay increases Johnson
would have been entitled had he remained employed at Roadway.

The employer argues that due to Johnson’s past attendance record, he would not have earned
as much as the representative employees wages listed in the stipulations of facts. Employer argues that
any back pay award should reflect his past record and he should be awarded 77% and 82% of
representative employees wages. Although the employer argues that Johnson should not receive a
windfal award, | will not speculate about Johnson’s conduct and determine whether he would have
earned less than other representative employees. | resolve the uncertainties againg the discriminating
employer and use the wages of comparable employees in determining Johnson's back pay award.

The employer further argues tha, in his past employment, Johnson would awaystake dl of his
vacation and Sck days. As dated above, | resolve any uncertainties in determining what an employee
would have earned againg the discriminating employer. Pettway v. American Cast Iron Pipe Co.,
Inc., 494 F.2d 211, 260-61 (5" Cir. 1974). Because Johnson was terminated for an unlawful reason,
and he did not have to opportunity to use his vacation and sick days, | am awarding the vacation days
in excess of three weeks and sick days as part of the back pay award. | did not award holiday pay
because the parties stipulated that employees receive holiday pay as part of their weekly compensation.
Furthermore, Mr. Forrest from Roadway testified that only a smal number of employees work holiday

employer’s back pay liability in that the back pay award will be reduced by no less an amount than that which the complainant
would have made had he remained in the interim employment throughout the remainder of the back pay period. If | had not
found Johnson’s conduct “gross’ or “egregious’ he would be entitled to back pay until he was reinstated at Roadway less the
amount he would have earned had he remained employed at Landstar. Johnson asserts that he earned $679 per week and the
employer argues Johnson earned $713 per week at Landstar. | find that Johnson worked six weeks at Landstar, from January 23,
1998 through March 7, 1998 and earned $4,278. Therefore, his wages would be reduced by $713 per week had | not found
Johnson’s conduct “gross’ or “egregious.” Appendix A sets forth the cal culations assuming Johnson’s back pay award

was not tolled upon his termination from Landstar
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and receive an extrafour hours of straight time pay. (TR 166-167).

Johnson was terminated from Roadway on March 29, 1995 and reinstated at Roadway on
August 2, 1999. Johnson was terminated from Landstar on March 7, 1998. As discussed above, |
find that Roadway isliable for back pay award from the date of discharge from Roadway on March
29, 1995 until he was discharged from Landstar on March 7, 1998.

In the following caculations, | used the numbers provided by the parties in the stipulations of

facts.
Y ear Rate of Pay per month Pension Vacation Sick L eave, Total
times (x) the total Contribution* in excess Five days per
monthsliable of 3 contract year
wks**
1995 $5,155x 9 = 38.97 wks for Used al of Used dll of his | $50,408.91
terminated from $4,013.91 (TR 327, (TR 327, 329)
Roadway on 3-29- 329).
95. Therefore,
Roadway isliable
for 9 months of
back pay in 1995.
1996 $5,430x 12 = $103/wk for 1wk = $18.08/hr x | $72,916.75
$65,160 12.99 wks= $1,253 40 hrs=
$1,337.97 $723.20
$114/wk for
38.97 wks=
$4,442.58
1997 $5,261x 12 = $114/wk for 1wk = $18.48/hr x | $71,554.22
$63,132 12.99wks = $1,214 | 40hrs=
$1,480.86 $739.20
$128/wk for
38.97 wks=
4,988.16
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Y ear Rate of Pay per month Pension Vacation Sick L eave, Total
times (x) thetotal Contribution* in excess Five days per
monthsliable of 3 contract year

wks**

1998 $5,382x 2= $128/wk for 8.66 | 2 wks= $18.75/hr x | $15,106.48

Johnson was $10,764 wks= $2,484 | 40hrs=

terminated from $1,108.48 $750.00

Landstar on 3-7-

98. Therefore,

Roadway isliable

for 2 months of

back pay in 1998.

* | assume that there are 4.33 weeks in amonth. The parties stipulated to the pension contributions per week. The pension
year runs from April 1 of thefirst year to March 31 of the next year at the listed rate.

** The parties stipul ated that employees entitled to more than three weeks vacation may receive compensation for the fourth
and fifth weeks if they do not take the vacation days. Employees do not receive vacation pay in lieu of vacation for the first
three weeks of vacation. Vacation is determined by working 60% or more of the total working days of the prior anniversary
year. Vacation timeis calculated based on 1/52 of the employee’s earnings for the twelve month period preceding the vacation
period.

From the table above, Johnson's interim wages'* and the back pay Roadway previoudy paid
are subtracted:

Totad From Table $209,986.36
Arrowhead - $11,640
Celadon - $ 6,567

EVI Sarvices - $ 330
DOT Leasng - $ 561
Aaon’'sLimo - $ 5,100
Laura Stewart - $ 1,300
Landstar Poole - $ 4,278
Roadway Back Pay'® - $11.930.40
Total Award $168,279.96

From the back pay award, $17,371.96 isto be paid to the Teamsters Loca 710 Pension Fund

4 Theinterim wages are the wages Johnson earned between the time he was terminated from Roadway on March 29,
1995 and when he terminated from Landstar on March 7, 1998.

5 Claimant agreed that $11,930.40 should be deducted from any damage award. (TR 331).
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for the account of Danny K. Johnson.*®

Prgudgment interest is to be paid for the period following Johnson' s termination on March 29,
1995 until my order of reinstatement, July 21, 1999.1” Post-judgment interest isto be paid theresfter,
until the date payment of the back pay is made. Johnson v. Roadway Express, Inc., ARB No. 99-
111 (ARB Mar. 29, 2000). Therate of interest to be applied is that required by 29 C.F.R.
§20.58(a)(1999) which isthe IRS rate for the underpayment of taxes set out in 26 U.S.C.
§6621(1999). Theinterest isto be compounded quarterly. Ass't Sec’'y & Harry D. Cotesv. Double
R. Trucking, Inc., ARB No. 99-061, ALJNo. 1998-STA-34, (ARB Jan. 12, 2000).

VI. CONCLUSION

| find that Roadway has not established that substantialy equivaent employment was avallable.
Even assuming that comparable jobs were available, Roadway has not shown that Johnson did not
make reasonable efforts in finding subgtantialy equivaent employment. Johnson's discharge from
Landstar wastheresult of “gross’ or “egregious’ conduct sufficient to toll Roadway’ s back pay
obligation.

RECOMMENDED ORDER
1. Counsd for the complainant shal submit a detailed attorney fee petition not later than 30
days from the date of this Order. The Respondent has fourteen days in which to submit any objections
to such petition.

2. Respondent is ordered to pay Johnson back wages for the period of March 29, 1995
through the date he was discharged from Landstar on March 7, 1998, in the amount of $150,908.00.

3. Theamount of $17,371.96 isto be paid to the Teamsters Loca 710 Pension Fund for the
account of Danny K. Johnson.

3. Respondent is ordered to pay Johnson interest on the back pay award caculated in
accordance with 26 U.S.C. § 6621(1998).

4. Respondent is ordered to compensate Johnson for the costs and expenses he reasonably
incurred in bringing this complaint.

15 Complainant’s Brief After Hearing On Remand, complainant agrees that any amount in pension contributions
should be paid to the Teamsters Local 710 pension fund for the account of Danny K. Johnson.

e Prejudgment interest on aback pay award under the STAA should be calculated in accordance with 26 U.S.C.
§6621. Park v. McLean Transportation Services, Inc., 91-STA-47 (Sec’'y June 15, 1992).
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RICHARD A. MORGAN
Adminigrative Law Judge

RAM:EAS.dmr
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CALCULATIONS ASSUMING JOHNSON'SBACK PAY AWARD

APPENDIX A

WASNOT TOLLED UPON HISTERMINATION FROM LANDSTAR

Y ear Rate of Pay per month Pension Vacation Sick L eave, Total
times (x) the total Contribution* in excess Five days per
monthsliable of 3 contract year
wks**
1995 $5,155x 9= 38.97 wks for Used al of Used al of his | $50,408.91
Johnson was $46,395 $103/wk = hisvacation. | sick days.
terminated from $4,013.91 (TR 327, (TR 327, 329)
Roadway on 3-29- 329).
95. Therefore,
Roadway isliable
for 9 months of
back pay in 1995.
1996 $5,430x 12 = $103/wk for 1wk = $18.08/hr x | $72,916.75
$65,160 12.99 wks= $1,253 | 40hrs=
$1,337.97 $723.20
$114/wk for
38.97 wks=
$4,442.58
1997 $5,261x 12 = $114/wk for 1wk = $18.48/hr x | $71,554.22
$63,132 12.99wks = $1,214 | 40hrs=
$1,480.86 $739.20
$128/wk for
38.97 wks=
$4,988.16
1998 $5,382x 12 = $128/wk for 2wks= $18.75/hr x | $74,474
$64,584 52 wks= $2,484 | 40hrs=
$6,656.00 $750.00
1999 $5,681x 7= $128/wk for 2wks= $18.75/hr x | $47,226.52
Johnson was $39,767 12.99 wks= $2,622 40 hrs=
reinstated at $1,662.72 $750.00
Roadway on
August 2, 1999. $140/wk for
17.32 wks=
$2,424.80

* | assume that there are 4.33 weeks in amonth. The parties stipulated to the pension contributions per week. The pension
year runs from April 1 of thefirst year to March 31 of the next year at the listed rate.
** The parties stipul ated that employees entitled to more than three weeks vacation may receive compensation for the fourth
and fifth weeks if they do not take the vacation days. Employees do not receive vacation pay in lieu of vacation for the first
three weeks of vacation. Vacation is determined by working 60% or more of the total working days of the prior anniversary
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year. Vacation timeis calculated based on 1/52 of the employee’ s earnings for the twelve month period preceding the vacation
period.

APPENDIX A

INTERIM WAGES JOHNSON ACTUALLY EARNED:

Arrowhead - $11,640
Celadon - $ 6,567
EVI Sarvices - $ 330
DOT Leasing - $ 561
Aaron’'sLimo - $ 5,100
Laura Stewart - $ 1,300
Landstar Poole - $ 4,278
TransState - $ 1,940
CRST - $ 2,632
DeKadb - $ 3,715
Chieftain - $ 4,398
Saturn - $ 4521
$ 46,982

APPROXIMATED INTERIM WAGES JOHNSON WOULD HAVE EARNED AT LANDSTAR
FROM MARCH 7, 1998 THROUGH AUGUST 2, 1999:

73 wks x $713 per week® = $ 52,049

FINAL CALCULATION

Johnson actually earned $46,982 in interim wages. Had he remained employed with Landstar,
Roadway’ s liability would have been reduced by $52, 049. Therefore, assuming that Johnson's
conduct was not sufficient to toll Roadway’ s back pay liability, Johnson’s back pay award would be
reduced by the amount he would have earned at Landdtar.

Totd From Table $316,580.40
Landstar's Wages - $ 52,049.00
Roadway Back Pay’® - $ 11.930.40
Tota Award $252,601.00

Therefore, if Johnson's conduct was found not to be “gross’ or “egregious’ he would be
awarded in $225,594 back pay and $27,007 would be paid to the Teamsters Local 710 Pension Fund

18 Johnson was terminated from Landstar on March 7, 1998 and rehired at Roadway on August 2, 1999. Therefore,
one year and five months passed, (73 weeks), between the time Johnson was terminated from Landstar and rehired at Roadway .

19 Claimant agreed that $11,930.40 should be deducted from any damage award. (TR 331).
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for the account of Danny K. Johnson. In addition, Johnson and the Pension Fund would be entitled to
interest.
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